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ANNUITY CERTIFICATES ISSUED TO 
BENEFICIARIES 


Age Adjustment Clause 


An insurance company brought an action seeking the sur- 
render and reformation of annuity certificates which it had 
issued to beneficiaries under four life insurance policies in 
settlement of their death claims. In applying for each policy, 
the insured had represented that she was born on August 7, 
1879. Each policy contained the usual age adjustment clause. 
The beneficiaries had elected to take these certificates which 
provided for the payment of the amount due to them in monthly 
payments, and in connection with the issuance of the cer- 
tificates, the insurance company credited the entire amount 

Please Route to: due to the beneficiaries. Subsequently, after a number of pay- 
ments had been made, the insurance company discovered that 
the insured had not been born on the date above mentioned, 
but that the actual date of her birth was February 13, 1874. 
Thus the amount credited to the beneficiaries and the amounts 
payable under the certificates were in excess of the amounts 
actually due under the policies in view of the age adjustment 
clauses. Plaintiff asked that the certificates be reformed so 
that the amounts payable thereunder would be those which 
the premiums paid would have purchased at the correct age 
of the insured. 


Reformation Allowed 


In New York Life Insurance Company v. Aronson et al., 
reported at {[ 501,957, the United States District Court for the 
Western District of Pennsylvania, allowed the reformation. 
Defendants contended that the birth records which were intro- 
duced to establish the date of birth were improperly admitted 
since they were records from a foreign country and there was 
nothing to show any law under which they were required 
to be kept, or that the person making them was required by 
law so to do, or that he was the custodian thereof at the time 
the entry here involved was made. The court found, however, 
that the records had been properly certified by the proper 
officials and had properly been admitted into evidence. Defend- 
ants also pleaded an accord and satisfaction based upon letters 
prepared by the insurance company for their signature and 
signed by them. However, the court found that such letters 
whereby the beneficiaries agreed to accept the annuity cer- 
tificates issued to them in settlement of their death claims made 
no mention of any settlement of a dispute as to the insured’s 
age. There was nothing to preclude either party from subse- 
quently opening the question as to age. 
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UNITED STATES SUPREME COURT 
ACTIONS 


The United States Supreme Court, on April 7, 1941, denied 
certiorari in the following cases: 


The Columbian National Life Insurance Company of 
Boston, Mass. v. Rodgers [5 Life Cases 376] 


McDonell et al. v. Garee et al. [9 Automobile Cases 527] 


* * 


% FIRE AND CASUALTY »% 


Cause of Fire.—Electric company was held liable for fire loss 
resulting when, through accidental contact between high- 
tension transmission line and uninsulated guy wire against 
which barbed wire fence bounding plaintiff's property 
leaned, numerous fires were started in dry grass and at 
plaintiff's barn. (Chase, Admr. et al. v. The Washington 
Water Power Co., Idaho Supreme Ct.)...{ 300,523. 


Insured’s Interest in Property.—Defendant insurer was not 
liable under fire policy which was issued upon a misrepre- 
sentation as to plaintiff's interest in the property, the insurer 
being informed that plaintiff had a leasehold interest which 
was terminable only upon the destruction of the property, 
while in fact his interest was simply a month to month 
tenancy. (Smith v. Royal Ins. Co., Ltd., U. S. Dist. Ct., 
N. D., Calif.) .. .{ 300,524. 


Waiver of Proof of Loss.—Insurer’s failure to refute or con- 
tradict plaintiff’s testimony that insurance adjuster had said 
that proof of loss furnished was sufficient amounted to a 
waiver by the insurer of the requirement of formal proof 
and the court did not err in submitting the issue as to proof 
of loss to the jury. (Hartford Fire Ins. Co. v. LaMon, Tex. 
Ct. of Civ. App.).. .] 300,525. 


Explosion in Chemistry Laboratory.—Although the majority of 
the court denied a rehearing after judgment was entered in 
favor of a student who was injured by an explosion which 
occurred while she was performing an experiment in a 
chemistry laboratory, a dissenting opinion was filed wherein 
the judge contended that any negligence on the part of 
the instructor was not the proximate cause of the injuries. 
(Brigham Young University v. Lillywhite, U.S. C. C. A., 10th 
C.).. . 300,526. 


Fall—Cause of.—Plaintiff failed to establish that her fall in 
defendant bank was due to any negligence on the part of 
the bank and in her action against the bank and its insurance 
carrier, judgment was for the defendants. (Relf v. Aetna 
Casualty & Surety Co. et al., La. Ct. of App.)...] 300,527. 


Two Policies Covering Loss.—In action under fire policies, 
court erred in prohibiting cross-examination of plaintiff's 
witness with respect to his authority to place insurance for 
plaintiff and in dismissing petition as to one insurance com- 
pany. (Metlin v. Globe & Republic Ins. Co. of America, N. Y. 
Supreme Ct., App. Div.) . . . J 300,528. 


Misplacement of Goods—Coverage of Policy.—Question as to 
whether goods that had been placed in lieutenant’s storage 
room rather than hold of ship during transit and were there 
damaged were misplaced within coverage of policy issued 
to carrier by defendant was one of fact for the jury. (Miles 
v. United Services Automobile Assn., Tex. Ct. of Civ. App.) 


’ 


% NEGLIGENCE 


(Other than Automobile) 


Use of Rear Entrance of Store.—Plaintiff brought an action 
to recover damages for injuries sustained as the result of a 
fall as he was entering defendant’s shop through a rear 
entrance. Plaintiff's purpose in entering the store was to 
transact business with defendant. The most serious issue 
in the case was whether or not plaintiff was an invitee or a 
licensee in using this entrance. The court held that this 
issue was properly submitted to the jury. A judgment in 
favor of plaintiff was affirmed. (Young Men’s Shop v. Odend’ 
Hal, U. S. Ct. of App., D. C.)...] 402,200. 


Stores and Shops.—Plaintiff, an invitee in defendant's store, 
sustained injury when a truck, pushed by an employee of 
defendant, struck her. The court held that the evidence 
was sufficient to justify a finding that defendant’s employee, 
without looking and without warning, pushed the truck 
from a storeroom into a corridor where plaintiff was walk- 
ing. There was also sufficient evidence to rebut the claim 
that plaintiff was guilty of contributory negligence. (George 
v. Sears, Roebuck & Co., U. S. Dist. Ct., D. C.).. .$ 402,202, 


Res Ipsa Loquitur.—The doctrine of res ipsa loquitur was held 
to be inapplicable in a suit brought by plaintiff to recover 
damages for injuries sustained while at defendant’s candy 
counter, when an empty bottle, placed on the edge of said 
counter, fell to the floor and cut plaintiff's foot. (Joynes v, 
Valloft & Dreaux, Inc., La. Ct. of App.). . .§ 402,207. 

Interstate Carriers—Free Passes.—Where plaintiff, a gratui- 
tous passenger, was injured while traveling on a pass issued 
by defendant interstate railroad, which pass provided that 
defendant was not to be liable for any injuries sustained by 
the user thereof, the court held that plaintiff was not entitled 
to recover for such injuries on the basis of gross negligence, 
as distinguished from wilful or wanton acts of defendant. 
(Donnelly v. Southern Pacific Co., Calif. Dist. Ct. of App.) 
...§ 402,201. 


Street Car Passenger Injured.—Plaintiffs, husband and wife, 
were denied a recovery ‘for injuries sustained by the wife 
as the result of a fall while alighting from defendant’s street 
car, the court holding that the evidence failed to disclose 
actionable negligence on the part of defendant. It was 
further held that a release, alleged by plaintiffs to have been 
executed by them and induced by the false and fraudulent 
representations of a physician, an alleged agent of defendant, 
was valid and binding on plaintiffs. (Lipscomb et vir v. 


Houston Electric Co., Tex. Ct. of Civ. App.)...7 402,211. 


Piece of Concrete on Sidewalk.—Plaintiff, a minor, brought an 
action to recover damages for injuries sustained when he 
stumbled on a piece of concrete while walking on a side- 
walk in defendant city. The city had been engaged in 
repairing a street, and rocks and concrete from the broken 
pavement had been placed in several piles along the curb. 
Plaintiff's evidence tended to show that the concrete over 
which plaintiff stumbled had fallen from one of the piles 
along the curb onto the sidewalk. The court entered judg- 
ment for plaintiff. (Reed v. City of Chicago, Ill. App. Ct.) 


’ 


Excessiveness of Verdict.—On appeal from a judgment re- 
covered by plaintiff against defendant city, the court held 
that there was sufficient evidence to determine whether the 
crosswalk, on which plaintiff was injured, was kept in the 
condition required by law. The court concluded that a 
verdict of $7000 was not supported by the evidence. The 
judgment was reduced to $5600 and, as thus modified, was 
affirmed. (O’Hara v. City of Scranton, Pa. Supreme Ct.)... 
{ 402,204. 


Sufficiency of Claim.—Where plaintiff sustained injury while 
walking on a sidewalk under the control of defendant city, 
the court denied a recovery, holding that plaintiff's fail- 
ure to designate in her written verified claim the place 
where the accident occurred constituted such a failure to 
comply with the statutory requirements as to preclude plain- 
tiff from maintaining the action. Plaintiff’s contention that 
defendant by investigating the claim waived any defects 
could not be sustained, because the city was powerless to 
waive compliance with the statutory provisions. (Hall v. 
City of Los Angeles, Calif. Dist. Ct. of App.) . . .] 402,208. 


Sidewalk on Top of Retaining Wall.—Defendant municipality 
maintained a sidewalk, three feet wide, on top of a retaining 
wall. Plaintiff’s intestate, intending to enter a car parked 
alongside the sidewalk, stepped from the street onto said 
sidewalk. As she did so, she lost her balance due to the 
alleged roughness of the walk and was precipitated through 
a guard rail on the far side of the walk and down to the 
ground, eighteen feet below. A judgment in favor of de- 
fendant city was reversed on appeal, the court holding that 
the issues of negligence and contributory negligence should 
have been submitted to the jury. (Wall, Admr. v. City of 
Asheville, N. C. Supreme Ct.). . .[ 402,209. 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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Abutting Owner’s Liability—Defendant owned a lot which was_ Assault by Insured.—Question as to whether or not assault 


three or four feet above the level of an adjacent public side- 
walk. Plaintiff, in a suit to recover damages for injuries 
sustained as the result of a fall on the sidewalk, alleged that 
dirt from defendant’s lot washed onto the sidewalk, thereby 
rendering the same slick and dangerous. The court denied 
a recovery. There was no proof that the sidewalk and the 
embankment on defendant’s premises were not in the same 
condition in which they were left by municipal authorities, 
nor that defendant, by an affirmative act, had altered the 
situation so as to contribute to the dangerous condition of 
the walk. (Equitable Life Assurance Society of the U. S. v. 
McClellan, Ky. Ct. of App.)... 402,212. 


Servant’s Smoking During Course of Employment.—Defendant 


had been engaged by plaintiff to harvest the latter’s grain. 
During the harvesting operations, defendant’s servant lit a 
cigarette and threw the lighted match into the grain, thereby 
causing a fire. The court held that defendant was liable for 
the damages resulting from the negligent act of his servant 
in smoking during the course of his employment. (Mc- 
Kinney v. Bland, Okla. Supreme Ct.).. . | 402,205. 


Permanent Wave Burns.—Plaintiff, a minor, brought an action 


to recover damages resulting from burns which she sus- 
tained while being given a permanent wave by one Remick 
at defendant’s place of business. One of defendant’s re- 
quests was to the effect that the evidence did not warrant 
a finding that the person who treated plaintiff’s hair was 
defendant’s servant. The court held that there was no 
error in the denial of this and several other rulings re- 
quested by defendant. (Dellamano v. Francis, Mass. Supreme 
Jud. Ct.)...9 402,210. 


New Trials.—Plaintiff, a minor, sustained injury while he was 


experimenting with a dynamite cap. After a verdict in 
favor of plaintiff, the trial court granted the named defend- 
ant a new trial and plaintiff appealed. The court stated that 
where a motion for a new trial is granted by the trial judge, 
the reviewing court will not disturb that ruling in the ab- 
sence of a clear and convincing showing that such action 
constituted error on an unmixed question of law or that 
such action was arbitrary and capricious, The order grant- 
ing the motion for a new trial was affirmed. (Gripe v. 
Grieves, Okla. Supreme Ct.).. . 402,206. 


Sparks Emitted from Engine.—Defendant railroad was held 


liable for the destruction by fire of plaintiffs’ house, the 
court holding that from the proof in the case the jury was 
justified in concluding that the fire was started by a live 
spark emitted from the engine of defendant’s train. (Louts- 
ville & Nashville R. R. Co. v. Bowers et al., Tenn. Ct. of 
App.). . .¥ 402,213. 


* LIFE x 


Creditor’s Right to Insurance Proceeds.—The daughter of an 
insured for whose benefit a property settlement was made 
in 1925 was held to have become a creditor of the insured 
as of that date and entitled to recover an amount to which 
she was entitled under said agreement from the proceeds 
of certain policies under a statute that was effective in 1925, 
but was repealed in 1927, prior to the date on which the 
insured breached the agreement. (Halter v. Kenney, U. S. 
Dist. Ct., S. D., N. Y.)...9501,951. 


Proof of Death.—In action for double indemnity benefits, proof 
of death as submitted to the insurance company, containing 
a copy of the certificate of death which incorporated the 
verdict of the coroner’s jury was admissible into evidence 
to show that such proof had been made; the certificate of 
death, by virtue of statute, was admissible as prima facie 
evidence of the facts therein stated. (New York Life Ins. 
Co. v. Ittner, Ga. Ct. of App.). . . 501,952. 


Accidental Death.—Question as to whether fall which caused 
head injuries resulted in the death of the insured was 
left to the jury, there being no conclusive proof that the 
insured suffered from any internal disease which might 
have caused the fall. (Western Reserve Life Ins. Co. v. 
Burchfield, Tex. Ct. of Civ. App.). . .{1 501,949. 


committed by insured upon his wife as a result of which 
she shot and killed him was such an assault as was con- 
templated by the exception to the double indemnity clause 
was for the jury under conflicting evidence. (Riggins v. 
Equitable Life Assurance Society of the U. S., Ga. Ct. of 
App.). . .¥ 501,953. 


Policy Provisions in Conflict with Statute.—Provisions of policy 
which provided for deduction of indebtedness to reduce 
both amount and term of extended insurance were in 
conflict with statute which provided that such deduction 
could reduce either the amount or the term and were con- 
strued as optional deductions. The one most favorable to 
the insured was to be used in computing the amount of 
extended insurance to which said insured was entitled. 
(Gallagher, Admr. v. The Mutual Life Ins. Co. of N. Y., Ind. 
App. Ct.)...9 501,954. 


Limitation of Liability on Reinstatement.—Insurer’s contract 
upon reinstatement on married woman’s policy whereby it 
attempted to limit its liability other than as provided by 
original agreement was held ineffective except for purpose 
of reinstating original agreement. (Hogan v. Supreme Camp 
of the American Woodmen, Fla. Supreme Ct.). . .{ 501,950. 


Cancellation of Policy—Representation on application for re- 
instatement that insured was in good health and had not 
consulted a physician when in fact he had consulted and 
been treated by a physician warranted the insurance com- 
pany in seeking the cancellation of the policy. (The United 
States Life Ins. Co. v. Serventi, N. J. Chanc. Ct.)... 501,955. 


Reinstatement Not Effected.—The failure of the insured, after 
his papers and money order sent to the insurer when he 
applied for reinstatement were returned because of his 
failure to furnish additional information concerning his avia- 
tion activities, to take any additional steps to effect a 
reinstatement amounted to an approval of the action of 
the company in lapsing his policy and placing temporary 
term insurance in force. This case was appealed from a 
Texas District Court. (Joyner et al. v. Ohio National Life 
Ins. Co., U. S. C. C. A., 5th C.).. .9 501,956. 


Notice of Disability—The failure of the plaintiff insured to 
furnish the insurer with notice of his disability within the 
time allowed by the group policy under which plaintiff 
sought to recover total and permanent disability benefits, 
prevented his recovery. (Connecticut General Life Ins. Co. 
v. Hickman, Tex. Ct. of Civ. App.). . .] 501,958. 


Delay in Paying Claim—Statutory Penalty.—Insurance com- 
pany which did not refuse to pay claim on the ground that 
the person making the claim was not entitled to do so, and 
which offered to settle with such person, could not avoid 
liability for penalty imposed by statute for unreasonable 
delay in making payment on ground that person who made 
demand and one seeking recovery of penalty were each 
asserting her rights in a separate capacity. (Boomer, Admx. 
v. 1 ee Bonding & Ins. Co., Tex. Ct. of Civ. App.) 

1,961. 


*% AUTOMOBILE ~ 


Insurer’s Action Against Named Assured.—An insurance com- 
pany which had settled actions brought against its assured, 
a transfer company, whose employee was liable for the 
collision out of which the actions arose, could not subse- 
quently seek to hold the employee, also a named assured 
under the policy, for the amount expended by it in discharg- 
ing its primary liability. Its successor in interest could not 
file a supplemental bill against the employee’s individual 
insurer under the Ohio statute quoted. (Builders and Manu- 
facturers Mutual Casualty Co. v. Preferred Automobile Ins. 
Co., U. S. C. C. A, 6th C.)... 704,192. 


Insurance Policy as Asset.—A minor was injured when the 
automobile in which she was riding collided in the State of 
Oregon with the automobile of a nonresident motorist. It 
was held that said motorist’s insurance policy, issued by 
an insurer authorized to do business in Oregon, constituted 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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such an asset of his estate after his death as would support 
the appointment of an administrator in the State of Oregon. 
(Vilas v. Harala, Admr., Ore. Supreme Ct.).. . 704,201. 


Insurance Coverage.—A policy, insuring plaintiff against 


liability arising from the construction of an underpass, ex- 
cluded liability for accidents caused by railway rolling 
stock elsewhere than on a certain spur track and accidents 
occurring at places where work had been completed. A 
writ of error was granted after a judgment holding the in- 
surer liable for the death of a motorist who was killed by 
a regular passenger train operated on the main line of 
a temporary crossing where work had been completed. 
(Standard Accident Ins. Co. v. Thompson, Tex. Supreme Ct.) 
.. J 704,202. 


Loss Payable Clause.—A loss payable clause in a policy pro- 


cured by a conditional purchaser of a truck gives the con- 
ditional seller additional security for the indebtedness owing. 
The right to such additional security is lost when the con- 
ditional seller repossesses the truck. It was held therefore 
that the full amount of damage to the truck was payable by 
the conditional seller’s insurer after repossession of the 
truck and that the conditional purchaser’s insurer was not 
liable under its policy. (Fageol Truck & Coach Co. v. Pacific 
Indemnity Co. et al., Detroit Fire and Marine Ins. Co., appel- 
lant; Same v. Same, Pacific Indemnity Co., appellant, Calif. 
Dist. Ct. of App.)... 704,205, J 704,206. 


Intersection Collision—Guest Injured.—Plaintiff brought an ac- 


tion to recover damages for injuries sustained while riding 
as a guest in defendant’s car, when that car collided at an 
intersection with another automobile. The court held that 
defendani’s conduct in driving at a high rate of speed, with- 
out doing anything to protect her passenger from being 
injured, was such conduct as would raise the question as to 
whether or not it was wilful and wanton. Such question 
was properly submitted to the jury. Judgment for plaintiff 
was affirmed. (Jves v. Otis et al., Spooner, appellant, Ill. 


App. Ct.).. .1 704,190. 


Failure to Stop at Through Street.—Plaintiffs, who were travel- 


ing on a through street, were injured when their automobile 
collided with defendants’ truck which was not stopped on 
a side street in obedience to a stop sign. Because one of 
the plaintiffs was improperly required to testify as to his 
salary and because a witness, unqualified to testify as an 
expert, was permitted to give his opinion as to the ap- 
proximate speed of plaintiffs’ car, the jury’s verdict in favor 
of defendants could not be upheld. (Oyster et al. v. Dye 
et al., Wash. Supreme Ct.). . .[ 704,220. 


Rear End Collision Between Automobile and Truck.—Pilaintiff 


instituted an action against defendants, the owner of a truck 
and his insurer, to recover damages for the death of his 
wife who was fatally injured when the car in which she 
was riding as a guest collided with the rear end of the 
truck, either parked or slowly moving on a hill. The court 
held that plaintiff’s motion for a new trial should have been 
granted, the trial judge having erred in several respects in 
his instructions to the jury and in refusing to admit certain 
testimony. (Mishoe v. Davis et al., Ga. Ct. of App.)... 
q 704,191. 


Foreseeability—Causal Connection.—There was no causal con- 


nection between defendant’s employee’s negligence in driv- 
ing a truck into the rear of a stopped car and the injury 
sustained by plaintiff when a shotgun on the floor of said 
car discharged and wounded him in the ankle, nor could 
said employee have anticipated that such an injury might 
result from his negligence. (Gouna v. O’Neill et al., Tex. 
Ct. of Civ. App.). .. 704,193. 


Truck Approaching from Rear at Excessive Speed.—Plaintiff 


recovered compensation for injuries sustained when, as he 
was driving his truck on the right side of the road at a 
proper rate of speed, the left rear of his truck was struck 
by defendants’ truck which approached from his rear at an 
excessive rate of speed. (Stayton et al. v. Contreras, Tex. 
Ct. of Civ. App.)... 704,207. 


Position of Cars on Road.—Plaintiff was injured when his car 


collided with defendant’s automobile, approaching from the 
opposite direction. Plaintiff testified that at no time was 
his automobile north of the center of the highway. De- 
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fendant testified that the car which he saw approaching 
him came right down the center of the road and did not 
change its course any, either to the north or to the south. 
The court affirmed a judgment for plaintiff. (Ambuehl v. 
Steiner, Ill. App. Ct.)...§ 704,188. 


Approaching Car Collision—Wrong Side of Road.—Plaintiffs 
sustained injury when the car in which they were traveling 
collided with defendant’s automobile, proceeding in the 
opposite direction. There was evidence showing that de- 
fendant drove down the center or on the wrong side of the 
road at a high rate of speed, and against plaintiff’s car with 
a reckless disregard for plaintiffs’ safety. The evidence 
also showed that defendant had been drinking intoxicating 
liquor. The court held that the evidence was sufficient to 
support a finding that defendant was guilty under the wilful 
and wanton count of the complaint. (Hamilton et al. v. 
Stocke, Ill. App. Ct.)...] 704,189, 


Cars Sideswiped.—Questions of negligence and contributory 
negligence were resolved by the jury in favor of plaintiff 
in his action for damages for injuries sustained when his 
car and defendants’ truck sideswiped, said injuries neces- 
sitating the amputation of his arm. (Jaenisch v. Vigen et al., 
Minn. Supreme Ct.). . .{ 704,197. 

Opposing Lines of Traffic.—Plaintiff sued to recover for dam- 
ages to her automobile which resulted from a collision with 
a car operated by defendant. The automobiles were travel- 
ing in opposite directions. It was claimed by defendant that 
there was no evidence that his negligence was the proximate 
cause of the damage. The court held that whether defend- 
ant was driving at an appropriate speed and in a careful 
manner, in view of the icy condition of the highway, were 
questions of fact. There was a judgment for plaintiff. 
(Elias v. Greene, Me. Supreme Jud. Ct.).. . 704,198. 

Last Clear Chance.—In an action brought to recover damages 
resulting from injuries to a minor pedestrian, the jury’s 
verdict against the motorists could not be upheld because 
the court’s instructions were confusing. From the remarks 
of the court when the jury returned for further instructions, 
the jury might well have understood that the last clear 
chance meant the last possible chance, which is not the law. 
(Stearns v. Graves et al.; Stearns et ux. v. Same, Idaho Su- 
preme Ct.)...{ 704,208. 


Pedestrians Struck by Taxicab.—After waiting in the pedestrian 
lane for a southbound street car to pass, Mrs. Ladas and 
her daughter proceeded to cross to the east side of the 
street. They were struck by the right front fender of a 
northbound taxicab. After analyzing the evidence in the 
action brought to recover for Mrs, Ladas’ resulting death, 
the court was of the opinion that the judgment entered in 
favor of those responsible for the operation of the taxicab 
was not supported by the evidence. (Ladas et al. v. John- 
son’s Black and White Taxicab Co. et al., Calif. Dist. Ct. of 
App.)... 704,219. 


Railroad Crossing Collision——A railroad company was held 
answerable for the death of a motorist whose automobile 
was struck by a train at a seven-track crossing. At the 
time of the accident, no gate was lowered, no signal bell was 
rung and no signal light was lighted. All traffic at said 
crossing was accustomed to relying upon such signals. 
(Gallo et al. v. Southern Pacific Co. et al., Calif. Dist. Ct. of 
App.). . .] 704,203. 


Dangerous Crossing—Absence of Warnings.—The failure of 
defendant railroad to warn motorists of the presence of a 
freight car which was standing on its tracks at a highway 
crossing, the crossing being more than ordinarily danger- 
ous under the conditions which prevailed, amounted to such 
negligence as would impose liability upon it for injuries 
sustained by plaintiff when the car in which he was riding 
crashed into said freight car. (Gulf, Colorado & Santa Fe 
Ry. Co. v. Picard, Tex. Ct. of Civ. App.) ... 704,213. 


Collapse of Bridge.—A bridge collapsed when two heavily laden 
trucks were crossing it. The People of the State of Cali- 
fornia were denied redress from the owner of one of the 
trucks, the jury impliedly finding that the defendant’s truck 
was not overweight and did not strike the side of the 
bridge. (The People, Etc. v. Lang Transportation Corp. et al., 
Calif. Dist. Ct. of App.). . .§ 704,204. 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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AUTOMOBILE—Continued 


Injuries to Wife.—A judgment was entered in favor of plain- 
tiff and her husband in the Small Claims Court for auto- 
mobile damage and medical expenses due to personal 
injuries sustained by plaintiff in an automobile collision. It 
was held that plaintiff was not estopped by reason of that 
judgment from further suing defendant on her individual 
claim arising from her personal injuries. (Sanderson v. 
Niemann, Etc. et al., Calif. Supreme Ct.). . . 704,199. 


Negligent Operation of Fire Apparatus.—A city was held re- 
sponsible for damages inflicted through the negligent opera- 
tion of the hook and ladder truck which was allegedly 
driven at an excessive speed without regard to traffic signals 
and collided with the automobile in which the plaintiff was 
riding. (The City of Miami v. McCorkle, Fla. Supreme Ct.) 

. .§ 704,200. 


Bicyclist Injured—In a suit brought to recover for injuries 
sustained by a minor bicyclist the trial court was without 
power to disregard the jury’s findings that the operation 
of the bicycle at an excessive speed was the proximate cause 
of. the accident and to enter a judgment in favor of the 
minor’s parents. (Jennison v. Darnielle et ux., Tex. Supreme 
Ct.). . .§ 704,210. 


Scope of Employment.—Defendant directed his chauffeur to 
drive his car from California to Chicago and, while the 
chauffeur was driving, the car collided with another vehicle, 
injuring the plaintiffs. There was some doubt as to whether 
defendant’s instructions to his chauffeur as to the route to 
be taken were specific or merely advisory and the jury’s 
verdict, holding defendant answerable for plaintiffs’ in- 
juries, was not disturbed on appeal. Litigation arose in 
California. (Montgomery v. Hutchins et al.; Same v. Mc- 
Dandel; Same v. Groover, U. S. C. C. A., 9th C.).. . 704,212. 


Deferment of Judgment.—When the Zaleski car collided with 
defendant’s car, one Forecki, an occupant in the Zaleski car 
was injured. Upon a finding that defendant was guilty of 


a greater degree of negligence than Zaleski, damages were 
assessed against him for both Zaleski’s and Forecki’s in- 
juries. On appeal, a new trial was ordered in the sole issue 
of Forecki’s damages. This necessitated a deferment of 
the entry of judgment in favor of Zaleski’s administratrix, 
from whom defendant was entitled to contribution for dam- 
ages assessed in favor of Forecki. (Forecki et al. v. Kohl- 
berg et al., Wis. Supreme Ct.)...9 704,211. 


Wagon Struck by Truck—Negligence Admitted—Although 


question addressed to jurors was prejudicial to defendants, 
it did not warrant reversal of the judgments for plaintiffs 
since defendants admitted the negligence of the driver of 
their truck in striking the wagon in which plaintiffs were 
riding, but it did warrant the court’s reduction of the 
verdicts. (Jacobs et al. v. Alsup; Same v. Childress; Same v. 
Batey, Tenn. Ct. of App.)... 704,194. 


Absence of Material Witness.—The failure of defendant to ask 


for a continuance, on the ground of the absence of a ma- 
terial witness, before the case is allowed to go to trial 
precluded him from thereafter seeking a new trial on the 
same ground. Judgment was for plaintiff for damage to 
his truck in a collision with defendant’s truck. (Warren 
et al. v. Qualls, Tenn. Ct. of App.). . .J 704,195. 


Statement of Cause of Action.—Plaintiff’s complaint whereby 


she sought to recover for injuries sustained when the car 
in which she was riding collided with defendants’ trailer 
was amendable after the statute of limitations had run, 
there being no new or different cause of action stated. 
(Butler v. Domer et al., Ind. Supreme Ct.). . . | 704,196. 


Venue of Action.—A defendant is entitled to have the venue 


question definitely settled before he is compelled to try a 
case upon its merits. In a personal injury suit arising from 
an automobile collision, a judgment entered in favor of 
the plaintiff could not be upheld because the court dis- 
posed of defendant’s plea of privilege along with the trial 
on the merits of the case. (Newlin v. Smith, Tex. Supreme 
Ct.). . .§ 704,209. 
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